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SURROGACY BILL 2007 
Consideration in Detail 

Resumed from 30 August. 

Clause 13:  Child’s best interests paramount - 
Debate was adjourned after Mr Birney had moved the following amendment - 

Page 5, after line 12 - To insert -  

(2) For the purposes of this Act it is deemed to be in the best interests of the child for the 
arranged parents to be responsible for the care of the child, unless the contrary can be 
proved. 

Mr M.J. BIRNEY:  When we last dealt with this bill I had moved an amendment to clause 13.  In a moment I 
will seek leave to withdraw the amendment.  In doing so, I will immediately introduce a further amendment that 
has a very slight change of wording from the previous one.  For those members who were not here during the 
last debate or for those who are showing a new interest, it is probably worthwhile explaining the amendment.  It 
is currently the case that if a childless couple do a deal - for the want of a better phrase - with another female that 
female would be the incubating or birth mother.  It can happen that a birth mother becomes rather attached to the 
child that she has just had for another couple.  She may then seek the leave of the court to be recognised as the 
carer and the mother of the child.  The bill that is currently before the house does not, in my view, deal very well 
with that circumstance.  It simply states that when such a case comes before the court the judge would have to 
award custody of the child to the person who he believes has the child’s best interests at heart.  It is frequently 
the case in the Family Court that two opposing parties - generally an ex-husband and an ex-wife - apply for 
custody.  A judge would then be required to give custody of the child to the person that he thinks has the child’s 
best interests at heart.  It is frequently the case that both parties have the child’s best interests at heart.   

The case I put to the Parliament last week was what would happen if the birth mother and the initiating mother 
both presented to the court very good cases and they could both prove that they were very good characters and 
financially secure and stable.  Both could be very loving and caring mothers.  The judge would have to be guided 
by us as the elected representatives of the community, but all we were telling him prior to my amendment being 
introduced is that he must have the child’s best interests at heart when he chooses which mother should have 
custody of the child.  When we come up against the circumstance in which both mothers are good and reputable 
people, the judge is faced with a very difficult decision that can come down to almost a toss of the legal coin.  
The amendment I have put forward deals specifically with that circumstance.  It says to the judge that, in our 
opinion, as elected members of the community, the judge should always err on the side of the biological mother; 
that is, the initiating mother in the initiating couple rather than the birth mother.  It is because she is the 
individual who has the biological connection to the child.  When the judge is faced with this situation, he will 
have two perfectly good mothers standing in front of him.  One of them is the birth mother and the other is the 
initiating or biological mother.  When he makes his decision he does not have to rely on which one is dressed the 
best on the day.  He just has to go to the legislation.  If my amendment is passed, the legislation will state the 
following - 

(2) For the purposes of this Act it is presumed to be in the best interests of the child for the 
arranged parents to be the parents of the child, unless there is evidence to the contrary. 

That is simply saying to the judge that when both of the people who appear in court present strong cases, he must 
err on the side of the initiating or biological mother.  I think that is the better terminology although the bill does 
use the terminology “arranged parents”.  With that in mind I seek leave to withdraw my original amendment. 

Amendment, by leave, withdrawn. 
Dr G.G. JACOBS:  I wish to hear further comments from the member for Kalgoorlie. 

Mr M.J. BIRNEY:  I move - 
Page 5, after line 12 - To insert -  

(2) For the purposes of this Act it is presumed to be in the best interests of the child for 
the arranged parents to be the parents of the child, unless there is evidence to the 
contrary. 

By way of clarification, the original amendment I put before the chamber last week stated almost the same thing 
but I think it included words to the effect that the arranged mother is to have custody of the child unless it can be 
proven that it is not in the best interests of the child.  Having had the opportunity to speak behind the chair to the 
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minister he is of the view that we should remove the word “proved” and insert the word “evidence”.  Therefore, 
we do not actually have to prove that it is not in the best interests of the child.  We simply have to show that 
there is evidence that may not be in the best interests of the child.  That was an acceptable compromise to me.  
That is why I withdrew the original amendment and replaced it with this amendment.  Essentially, it is the same 
thing.  The judge has to err on the side of the biological parent and not the birth parent.  I think that is the right 
way to go.  We put a judge in a terrible position when we say, “Well, you choose; and the only legislative 
direction we are going to give you is that you have to choose the parent you think has the child’s best interests at 
heart.”  The judge is placed in a very difficult position when both parents have the child’s best interests at heart.  
We, as the elected members responsible to the community for these decisions, are now saying to that judge, 
“You must err on the side of the biological mother unless evidence is presented to the court to suggest that that 
would not be in the best interests of the child.” 

This is a reasonable amendment and I thank the minister for taking it on board.  I hope that most other members 
will also see this as a reasonable amendment.   

Mr M.P. WHITELY:  I support the intention of the amendment moved by the member for Kalgoorlie.  
However, he has used the terms “biological mother” and “arranged parents” as if they are interchangeable.  They 
are not.  The mother in the arranged parent relationship could in fact be relying on a donated egg.   

Dr E. Constable interjected. 

Mr M.P. WHITELY:  If the surrogate mother has donated the egg, she is the biological mother.  I am inclined 
to support the amendment; however I do think it is important that the member understands the picture is not quite 
as simple as the member for Kalgoorlie has painted it. 

Mr M.J. Birney:  Can I just interrupt quickly? 

Mr M.P. WHITELY:  Yes. 

Mr M.J. Birney:  The term “arranged parents” in the amendment is the same terminology used throughout the 
bill.  I used the term “biological mother” because that is probably what is going to be the case, however the 
amendment uses the term “arranged parents”. 

Mr M.P. WHITELY:  In most cases I would imagine that the biological parents would be the arranging parents 
but there will be cases when they will not be.  There will be cases where a third woman is involved - the egg 
donor - and as the member for Churchlands said by way of interjection, there will be cases where the surrogate 
mother is in fact the biological mother.  I want members to be clear about that. 

Mr M.J. Birney:  This amendment deals with - 

Mr M.P. WHITELY:  The amendment talks about the arrangement in which the commissioning parents, if you 
like, would get custody of the child.  My greatest concern about the bill was the amount of confusion 
surrounding this issue.  I am very comfortable with the idea of the biological parents when they are also the 
arranging parents being given custody of the child, even if it is against the wishes of the surrogate mother.  I 
understand the issue raised by the minister in the second reading speech when he mentioned the difficulty of 
removing a child from a surrogate mother who has become attached to the child.  Frankly, I think it must be 
remembered that she has entered into that arrangement as a surrogate.  I think it is likely to happen in a minority 
of cases and in those few cases where it does happen I think that a decision needs to be made, although it will be 
difficult. 

However, I remain uncomfortable with the situation where the surrogate mother is also the biological mother.  I 
accept that will be in a minority of cases. 

Mr M.J. Birney:  But she won’t be fighting against herself. 

Mr M.P. WHITELY:  If the biological mother agrees to donate an egg and act as a surrogate and then becomes 
attached to the child whilst carrying the child, she may be reluctant to give up the child.  I am concerned that 
under those circumstances we are taking custody away from the biological mother.  However, that is going to 
happen in a minority of cases and unless someone can come up with a better form of words, I believe the 
amendment moved by the member for Kalgoorlie probably achieves the best possible outcome. 

Dr G.G. JACOBS:  I commend the member for Kalgoorlie for this amendment.  I must say that a major 
objection I had was that after a surrogate arrangement had been put in place, the birthing mother could baulk at 
the prospect of handing the baby over to the arranged parents.  During the debate on clause 7, many members 
had significant concerns about the fact that the surrogacy arrangement was not enforceable.  This is an 
arrangement that has been made in good faith.  The arranged parents enter the surrogacy arrangement in good 
faith.  It was the lack of enforceability if the surrogacy mother in fact baulked after having carried the child for 
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nine months - I can understand a bond developing - that concerned me.  Without being too harsh, this 
amendment gives some guidance allowing the court to err on the side of the arranged parents when making a 
decision.  This is not an exact science and difficulties will always be inherent.  The member for Bassendean has 
cited a possibly very uncommon scenario in which the birthing mother - the surrogate mother - also donates the 
egg, and therefore has a biological connection to the child.  However before the pregnancy, it was arranged that 
the surrogate mother would hand the baby over to the arranged parents.  I suppose we could always raise cases, 
albeit uncommon cases, that will frustrate the legislation; or be frustrated by the legislation.  However, as I have 
said previously, this bill would probably involve only five or six cases a year in Western Australia.  I have said 
before that, given a set of thorough selection criteria, I have no problem with childless couples who have an egg 
and a sperm, contributing an embryo in a genuine surrogate arrangement in order to have a baby.   

I will be supporting this amendment because otherwise we will be stuck with a situation that makes this bill very 
difficult to implement.  It is a reasonable compromise to get over the issue of the lack of enforceability of a 
surrogate arrangement if the birthing mother changes her mind.  As the minister has said, it is not possible to 
enforce these arrangements by way of a contract.  We have to try to tread a path that is fair. 

Mr J.A. McGINTY:  One of the pleasant surprises in this debate so far, bearing in mind that this is a free vote, 
has been the concern that members of the Parliament have expressed for the interests of the childless couple. 

Dr E. Constable:  You also expressed it in your second reading speech. 

Mr J.A. McGINTY:  That was always part of it, but the practice elsewhere in Australia has been to say that the 
relinquishing mother retains a right of veto.  We reflected that in the bill.  There are two substantive 
amendments, apart from the review clause proposed by the member for Churchlands.  First, the amendment 
moved by the member for Kalgoorlie, which I support, is designed to give greater certainty to the arranging 
parents.  It does that by saying that while the interests of the child are paramount, the interests of the child are 
presumed, in the absence of the contrary, to be considered by placing that child with the arranged parents.  I 
think that reflects a broadly based view among members in this house that that is the arrangement that has been 
put in place and that is why the whole process has been undertaken, and the birth mother should not act 
capriciously to deny the arranged parents that outcome.  Similarly, the amendment that I will move to clause 17 
is designed to give the court the power, in determining the best interests of the child, to override the veto in all 
circumstances unless the birth mother is in fact the genetic mother of the child, which I think gives rise to 
particular complications.  I am pleased at the way in which the debate has evolved, which is to place a bit more 
emphasis than I would have thought would have been the case on the interests of the arranging parents to make 
sure that they have greater certainty about the commitment that they have given.  That certainty will be the 
words in the statute, which will direct the court, unless there are reasons to the contrary, to honour the agreement 
that has been entered into.  For those reasons I am happy to support the amendment moved by the member for 
Kalgoorlie. 

Dr E. CONSTABLE:  I too support this amendment because I think it adds some certainty for the parents who 
have arranged the surrogacy and who will, hopefully, end up taking the baby home from the hospital without any 
complications or difficulties in the arrangement with the surrogate.  I think we have again to be mindful of the 
point raised by the member for Bassendean, which is that we cannot assume that the arranged parents or the 
arranged mother will always be the biological mother.  The experience in the Californian clinic is that in about 
70 per cent of cases the commissioning parents are the biological parents, but there are all sorts of other 
combinations, as we know.  I suspect that very few people will want to enter into an arrangement in which there 
is a donor egg from a surrogate, because I think that is where the real uncertainty comes into the picture with this 
legislation.  I do, however, pose a question for both the minister and the member for Kalgoorlie about whether 
they could give some examples or some explanation of what they would expect is meant by the last part of the 
amendment, “unless there is evidence to the contrary”.  What sort of evidence to the contrary would they think a 
judge would take into account when deciding against the commissioning parents? 

Mr M.J. BIRNEY:  I will respond briefly to the question posed by the member for Churchlands.  The 
amendment reads as follows - 

For the purposes of this Act it is presumed to be in the best interests of the child for the arranged parents 
to be the parents of the child, unless there is evidence to the contrary. 

That last line, “unless there is evidence to the contrary”, means pretty much a handball to the judge, but it 
represents a more direct handball than he otherwise had.  He otherwise had the handball of deciding which of the 
two mothers in a typical circumstance had the child’s best interests at heart.   

Dr E. Constable:  We are certainly asking the judge to be Solomon.   
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Mr M.J. BIRNEY:  We were doing a lot more prior to this amendment.  Prior to the amendment we were 
saying to the judge to pick one of the two people before him as the person who has the child’s best interests at 
heart.  Frequently, both parties who front up to a court have the best interests of the child at heart, and he is in a 
very difficult position.  We are now saying, in effect, that if there is evidence that the arranged mother in the 
typical circumstance is perhaps a drug dealer, in and out of prison, an itinerant or any of those things -  

Mr J.A. McGinty:  Or a calamity befell her and she is now a quadriplegic and not able to look after the child. 

Mr M.J. BIRNEY:  Certainly, I think all those things, including the circumstance put forward by the minister, 
would constitute evidence to the contrary.  However, effectively there comes a time when we must leave 
something to the judge although we need to give him some kind of direction.  I think this amendment gives that 
direction.  It simply says that if there is evidence to the contrary, that particular part of that clause would then be 
struck out and he could then choose to award the parentage of the child to the birth mother.  I think that is 
reasonably clear.  I believe it strikes a pretty good compromise.  It removes the judge from that horrible position.  
The thing that Family Court judges hate the most is the question of what is in the best interests of the child.  
When two estranged, formerly married people appear before the Family Court vying for the custody of a child, 
the court must decide which one it believes has the child’s best interests at heart.  What a terrible position to 
place the court in.  It frequently becomes clear which party has the child’s best interests at heart.  It might also be 
said that frequently both parties have the child’s best interests at heart.  In that circumstance I would not want to 
be the person who makes the decision, because it would ruin the life of the other partner.  All we are doing here 
is giving some certainty for the arranged parent, as has been said by the member for Churchlands and others, and 
also giving some certainty for the judge and the court and ensuring that they carry out the wishes of the elected 
members of Parliament; that is, us.  That is what we are here for.  We do not want to give too much free rein to 
the judge, but we need to give a bit, and I think this amendment does that. 

Mr T.G. STEPHENS:  I have been listening to the debate with concern about the way in which the argument 
has developed.  I was of the view that this bill had few redeeming features, but that this particular clause, 
unamended, was one of them.  It is a safeguard that has been retained in legislation such as this in every other 
jurisdiction.  The amendment that is now being countenanced takes this area in a most awkward direction indeed.  
My position on the issues dealing with the creation of human life is that the best interests of the child remain 
paramount in all circumstances, regardless of the wishes of the commissioning parents, the arranged parents or 
the birth mother.  To fetter that decision-making process so that the rights of these additional parties to the 
formation of a life can somehow or other be dictating the terms under which the life will then play itself out 
beyond birth is, for me, an odd path to go down.  If this clause is amended, I think we will end up with a very 
prolonged consideration of this legislation in the other place because it is opening up a new direction.  It is a very 
adventurous area of law that has not been opened up in other jurisdictions, as I understand it.   

I thought that the protection given at clause 13 was a much better proposition than what is now before the house.  
For there to be a direction from Parliament to the courts that the best interests of the child are to be taken on 
board by this decision-making process should be a proposition with a full stop at the end of it with no further 
amendments.  I understand the complexities of this issue.  In the end, once we have a situation in which an 
additional life has been created through this process, the rights of the person who has been created should remain 
paramount.  Decisions should be taken with regard to that person’s life.  On reflection, I hope the Minister for 
Health thinks that it was not wise to suggest, for instance, that because a person is a paraplegic, that person’s 
rights have somehow or other been diminished by virtue of that paraplegia.  If a judge is reading this 
consideration in detail debate trying to understand the wishes of the legislators, why would the fact that a woman 
is a paraplegic in any way diminish the rights of that woman to being the ongoing mother of that child? 

Mr J.A. McGinty:  I think you are misrepresenting my view.  I said it was because of an incapacity to be able to 
care for the child.   
Dr E. Constable:  You said quadriplegic.   
Mr J.A. McGinty:  I threw that in.  It is an incapacity; it is not the nature of the disability. 
Mr T.G. STEPHENS:  It was used as an example, and I do not think it was a helpful example.  If anything, it 
illustrates the value judgements that courts should not be making about what is in the best interests of a child and 
to take that view on board.  We are really demonstrating here that we are best off staying out of this amendment 
area.   
Mr M.P. WHITELY:  I want to deal with a couple of comments made by my neighbouring and good friend the 
member for Central Kimberley-Pilbara.  There is a logical inconsistency in his argument.  He was saying that the 
best interests of the child should be paramount at all times.  It may be somewhat politically incorrect to say this 
but I think that when there is a choice between two mothers, one who happens to be a quadriplegic and one who 
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happens to be fully mobile, all other things being equal, it is in the best interests of the child to take that into 
consideration.  There is a logical inconsistency in the argument he put.   
I am attracted to the amendment moved by the member for Kalgoorlie because my paramount concern is the best 
interests of the child.  Let us take the simple example in which the arranging parents are also the biological 
parents, which occurs in 70 per cent of cases.  I think it is in the best interests of the child that the people who 
have provided the genetic make-up of a child become the parents.  Where we can, we all take meaning, direction 
and a sense of self from being something like our parents.  I think it is in the best interests of the child, all other 
things being equal, to be placed with his or her biological parents.  It is precisely that attraction of the best 
interests of the child that makes me want to give guidance to a judge in a restricted way, as outlined by the 
member for Kalgoorlie.  I do not accept the premise of the member for Central Kimberley-Pilbara’s argument 
that by spelling this out, we are diminishing the best interests of the child.  The motivation for this amendment is 
to protect the child rather than the arranged parents or the surrogate parent.   

I made reference to the case in which the biological mother is also the surrogate mother, so the surrogate mother 
donates the egg.  I think the Minister for Health referred to the fact that he will foreshadow an amendment later 
that will deal with that situation. 

Mr J.A. McGinty:  I do not know that it deals with it but it brings that into fairly sharp focus.  I think there is a 
problem when the birth mother donates the egg.  The answer to that is not as clear.   

Mr M.P. WHITELY:  Could the Minister for Health give me some guidance as to what the amendment would 
say?  I was thinking of trying to amend this clause but it probably is not necessary. 

Mr J.A. McGinty:  It has to do with the making of a parentage order where the birth mother had a right of veto.  
Most members said there shouldn’t be a right of veto.  My amendment is to give the court a discretion in 
accordance with the best interests of the child, which will now be influenced by the amendment moved by the 
member for Kalgoorlie.  It still says that where the birth mother is the genetic mother, she will retain the right of 
veto over handing over the child.  That is the net effect of this but all other circumstances will be covered. 

Mr M.P. WHITELY:  That addresses my concern.  In a case in which the genetic mother is the surrogate 
mother, it is unreasonable to demand that she is obliged to some agreement that she made.  I think that 
amendment will go some way towards addressing the case that I highlighted earlier and which the member for 
Kalgoorlie covered. 

Mr J.A. McGinty:  For those people who want certainty in their surrogacy arrangement, they should avoid 
having the birth mother donate the egg. 

Mr M.P. WHITELY:  At least this would be made clear to them in the counselling process and they would 
understand the consequences.  That makes me more inclined to support the member for Kalgoorlie’s amendment, 
given the amendment the Minister for Health has foreshadowed moving to clause 17.   

Mr M.J. BIRNEY:  I would like to deal briefly with the comments of the member for Central Kimberley-
Pilbara.  He said that the unamended version of the clause that deals with the best interests of the child exists in 
all other jurisdictions and therefore it should also exist in this jurisdiction.  I say to the member that when we talk 
about all other jurisdictions, we are really talking in the main about the Family Court jurisdiction and situations 
in which a biological mother is fighting a biological father for custody of the child.  The court then must decide 
which one of those two biological parents has the child’s best interests at heart.  The unamended version of that 
best interests clause really should be in that jurisdiction because we are dealing with two people who have an 
equal right to the child.  I know there are lots of variations but, generally speaking, one of them is the biological 
father and the other is the biological mother and therefore we cannot do anything else other than have the 
unamended version of the best interests clause in that jurisdiction.   

We are effectively dealing with a deal that has been done by two parties.  By passing this amendment, we are 
ratifying that deal from a legislative point of view.  That is why we cannot simply have the unamended version 
of the best interests clause in this particular jurisdiction.  We have a childless couple who have come to a solid 
arrangement with a birth parent to have a child for them.  We can call it an arrangement or a deal but essentially 
it is an agreement between those two parties.  That is why we need to have the amended version of the best 
interests clause in this particular jurisdiction as opposed to all other jurisdictions that the member referred to in 
his speech.  I cannot see how we can have any version other than the unamended version in those other 
jurisdictions, namely, the Family Court.  As I said earlier, generally speaking, we are dealing with two parties 
that have a biological right to the child.  In this circumstance, we are simply saying to the two parties that have 
already struck a deal between themselves that we intend to ratify and stand by that particular deal from a 
legislative point of view.  We need this clause in place so that the court will always err on the side of an arranged 
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parent who has come to an agreement with the birth parent.  I reject the comments made by the member for 
Central Kimberley-Pilbara, and I hope most members of the house will come to that view. 

Mr T.G. STEPHENS:  I am not surprised that the member for Kalgoorlie rejects my comments.  I understand 
the way in which he has put his proposition before the house.  I just do not agree with the proposition.  I do not 
agree that when we are dealing with the creation of human life that we should be creating in those circumstances 
an opportunity for legislators to give to the people involved in the creation of that life -  

Mr M.J. Birney:  What we are effectively talking about - 

Mr T.G. STEPHENS:  The member for Kalgoorlie should just listen to me for a moment; I did not interject on 
him.  I am philosophically of the view that once an additional life has been created, the only interest that should 
be protected in the first instance in that set of circumstances is the rights of that created life.  I do not cop the 
argument that people in these arrangements should be given some certainty because they have entered into 
obligations.  I believe ultimately there is only one set of rights that should be taken on board in this process; that 
is, the rights of the new life to the best possible set of circumstances. 

Mr M.J. Birney:  Can I ask you a question by way of interjection? 

Mr T.G. STEPHENS:  The member for Kalgoorlie can, if he wishes. 

Mr M.J. Birney:  If a case is presented to the court of a perfectly good biological mother and a perfectly good 
birth mother, both financially secure, stable people, who does the judge choose? 

Mr T.G. STEPHENS:  That is why I believe the member for Kalgoorlie should back out of this area with his 
amendment and leave it for the court to determine the best interests of the newly formed life.  As the member for 
Kalgoorlie knows, I am not a great fan of the whole process, but I understand what people are creating with this 
legislation; they are commodifying children.  They are under the mistaken view that the rights of the various 
parties in this arrangement can somehow be elevated over the rights of the child.  I believe that is never the case.  
A parent simply has a set of obligations to that life that are protected at various points by the court process and 
by the community process.  The introduction of this amendment and the willingness of the minister to accept it 
further demonstrates what this legislation is dealing with; it is dealing with the commodification of a child, a 
baby or a person.  For me philosophically there is only one key issue here; that is, the rights and best interests of 
a newly created life should remain paramount.  If people have entered into a surrogacy arrangement, the only 
thing they should expect if the decision-making process emerges in the court is that the court will make a 
decision based on the best interests of that child. 

Mr M.J. Birney:  It is not the court’s role; it is our role.  That is what we are employed to do. 

Mr T.G. STEPHENS:  Again, in my view it is not what we as legislators do in this area.  We leave the courts 
with a discretion to weigh up these sets of circumstances and make decisions.  I am saying that once a new 
person has been created through these surrogacy arrangements, that person’s rights are paramount.  I would like 
the Parliament to express it in the terms that were originally put before the chamber by the minister.  I am saying 
that as a legislator I believe that we should stick by the words that the minister put to us in the bill; that is, to 
instruct the court that the paramount right is the best interests of the child.  The other parties to the arrangement, 
whether it be the birth mother or the commissioning parents, are secondary in the process.  The primary 
obligation of the community, the law-maker and the court, is to protect and support the best interests of that new 
life.  I am not surprised that the member for Kalgoorlie has a different viewpoint from me on this issue; I would 
still like to persuade him otherwise.  I hope I have persuaded some members of the house, any member of the 
house, to that view.  That is my view. 

Dr J.M. WOOLLARD:  I have come into the house late in this debate so if the minister has already answered 
the question I will ask, I am quite happy to read Hansard.  The proposed amendment that we are debating states - 

(2) For the purposes of this Act it is presumed to be in the best interests of the child for the 
arranged parents to be the parents of the child, unless there is evidence to the contrary.   

During the second reading debate I put on the table my concerns about a mother who cannot keep the baby of the 
arranged parents.  The baby may have been conceived with the father’s sperm, but then there is an accident and 
the arranged parents die.  If that couple had thought about this during counselling, they may have arranged for 
very close family members, such as parents or a brother or sister, to take the child.  If they had written a will and 
made provision for something happening to them, would this amendment mean that their parents, sister, brother 
or whoever, could be the arranged parents in their place and be able to become the parents of the child?  I am not 
sure whether the minister has addressed this issue.  If he has, I am happy to read through Hansard. 
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Mr J.A. McGINTY:  I have not addressed that issue.  People cannot leave children in a will to somebody else.  
The adoption laws make provision for that.  It is simply not possible to make that provision for somebody else - 

Dr E. Constable:  You can appoint a guardian in a will. 

Mr J.A. McGINTY:  Yes, people can certainly appoint a guardian but they cannot appoint someone to become 
the possessors of their interest in a surrogate mother, if I can put it in that way. 

Dr J.M. Woollard:  So the case would go to the Family Court of Western Australia for determination? 

Mr J.A. McGINTY:  If the arranged parents who commissioned the baby were dead and the birth mother did 
not want to keep the baby - because otherwise the baby would stay with the birth mother - the baby would go to 
the Department for Child Protection for consideration for adoption or placement - 

Dr E. Constable:  But the family could be involved in it. 

Mr J.A. McGINTY:  They could well be at that stage, but that is a process quite outside of this legislation.  The 
arrangements would be the same as the arrangements that would be made for the care of a child in a normal birth 
if the mother died giving birth.  This bill does not deal with that situation.  The general law would cover that 
situation. 

Dr J.M. Woollard:  I thought you could put something in your will. 

Mr J.A. McGINTY:  Who is the member for Alfred Cove going to leave her kids to in her will? 

Ms S.E. Walker:  They are very nice kids! 

Mr J.A. McGINTY:  I know they are; I have heard them sing! 

Dr J.M. Woollard:  I am hoping that my husband will still be there at that stage! 

Mr J.A. McGINTY:  No.  People generally deal with property in wills.  Children are not regarded as property, 
notwithstanding the suggestion that they are being commodified, as the member for Central Kimberley-Pilbara 
said.  I do not agree with that. 

Dr G.G. JACOBS:  I will make some comments about the remarks made by the member for Central Kimberley-
Pilbara.  I understand his dilemma.  It is a dilemma that all members have had during the debate on this bill.  
This is an incredibly complex issue because of the different scenarios that may arise.  However, I would like to 
address the concern raised by the member for Central Kimberley-Pilbara that the rights of the child may be 
overridden.  One would hope that only rarely would difficulties arise that would require a ruling in these cases.  
However, the arranged parents and the best interests of the child are most certainly linked.  Is it possible for the 
birthing mother to be a single woman? 

Mr J.A. McGinty:  Yes. 

Dr G.G. JACOBS:  In that case, I will give members a scenario.  The arranged parents have contributed the egg 
and the sperm, and the birthing or incubating mother is a single woman.  The member for Central Kimberley-
Pilbara is concerned that the birthing mother, who is a single woman, may baulk and say that she wants to keep 
the baby.  The arranged parents have contributed the male and the female genetic material.  I believe that the 
amendment proposed by the member for Kalgoorlie will provide some guidance for the court.  It is often the case 
that the arranged parents have been hanging out to have a child.  They have not been able to have a child, and 
they desperately want to have a child.  They want more than anything else to realise their genuine dream to have 
a child.  I suggest that it would be in the best interests of the child to be with the arranged parents, because they 
desperately love the child and want to raise it.  Some consideration should be given to that in this bill.  I 
understand the complexities.  Under that scenario, if the birthing mother baulks and says she wants to keep the 
child, surely some consideration should be given to the arranged parents - unless there is evidence to the 
contrary - because they will have the best interests of the child at heart.   

Ms K. HODSON-THOMAS:  I have listened to the comments of the member for Roe, a colleague for whom I 
have enormous regard.  I would like to throw this into the equation.  What would happen if the birthing mother 
has contributed the egg and the arranged father has contributed the semen, and the birthing mother then says that 
she cannot give up this child? 

Mr M.J. Birney:  Under my amendment, the father will take precedence, because he is the arranged parent.  

Ms K. HODSON-THOMAS:  That is where my dilemma lies. 
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Mr M.P. Whitely:  I think the minister has foreshadowed an amendment to say that the mother will take 
precedence -  

Mr J.A. McGinty:  If I may correct the member for Kalgoorlie, if this amendment and my later amendment are 
carried, the one exception to the general proposition that the arranged parents will take primacy will be if the 
birthing mother has contributed the egg  

Mr M.J. Birney:  My amendment does not say that. 

Mr J.A. McGinty:  Your amendment does not say that, no.   

Mr M.J. Birney:  My amendment says the arranged parents will take precedence. 

Ms K. HODSON-THOMAS:  I am now thoroughly confused, having heard the member for Roe.   

Mr J.A. McGinty:  What the member for Kalgoorlie says is right.  His amendment does not say that.  That is 
covered in a subsequent amendment, and that will be the effect of that amendment if it is carried. 

Ms K. HODSON-THOMAS:  I will wait to hear the minister’s comments in due course. 

The DEPUTY SPEAKER:  Order!  That amendment is proposed at clause 17. 

Ms K. HODSON-THOMAS:  I seek some clarification.  From a personal perspective, having been one of the 
members of the select committee on this bill, from what I learnt during those deliberations, the ideal 
circumstance is when the surrogate is a friend, or a sister or another kind of relative.  We need to provide an 
environment in which we can ensure that the person who may subsequently make the determination that she 
cannot relinquish the child is either related to, or has a strong connection with, the family.  If we provide that 
type of environment, it will help ensure that the people who come together and make the determination to enter 
into a surrogacy arrangement have thought about it for a long time.  We need to provide the opportunity for a 
woman who offers herself as an incubator, as the member for Roe said, to intellectually understand that kind of 
commitment, and also the emotional connection that she will feel with that child.  It is easy for members in this 
place to assume that that will not happen in the case of a surrogate.  However, only a woman who has carried a 
child for nine months can begin to understand what it feels like to carry a child.  Even if the woman has not 
contributed the genetic material for that child, she may still become emotionally connected with that child.  I am 
sure the minister will give us some further clarification, but I have some concerns about that matter. 

Dr E. CONSTABLE:  I was interested in the minister’s comments.  I want to add some information that I 
gathered when I was in the United States.  The two clinics that I visited in the United States, both of which have 
been in operation for over 20 years, do not allow the use of the surrogate’s biological material.  That is because 
of the complicating factors.  I am not going to argue about the fact that that will be possible under our legislation.  
However, through the processes that the surrogates and the arranged parents will need to go through, perhaps 
that sort of information will be made available.  They also do not allow a relative to be involved, because that 
can also be very complicating.  In some instances in the United Stares, relatives have caused enormous problems 
in families.   

Mr J.A. McGinty:  I am not saying that I fully comprehend this, but I would have thought, like the member for 
Carine, that to have a sister would be totally unobjectionable and highly desirable. 

Dr E. CONSTABLE:  There have been examples in this country in which that has happened, as I understand it 
from the minister’s advisers, and that relative has been excommunicated from the family afterwards.  We do not 
need to go into the complicated reasons for that, but the emotional side of it is so strong sometimes that it can 
become a negative rather than a positive.  The thing that I learnt in America that was so interesting about 
surrogates - I said it earlier in consideration in detail - was that they are women who love being pregnant, and 
they are women who want to do this for someone.  Therefore, in their minds, they are doing it first and foremost 
because they are helping the arranged couple and giving them a baby.  They have a very different emotional 
involvement from what I had when I was having my children, or from what those of us who have experienced 
having children had.  Of course we wanted to keep the baby.  However, that is not the motivation for these 
women being pregnant.  Their motivation is to do something for somebody else; that they are giving that person 
a baby.  I gave the figures the other day that I got from America.  Twenty out of 24 000 surrogates have kept the 
baby.  It is very rare for a surrogate to keep a baby.  We had this discussion the other day.  The member for 
Kalgoorlie’s amendment will give more certainty to the arranged parents, and I am very happy with that.  The 
interesting thing about the American figures is that 65 babies were not taken home from the hospital by the 
commissioning parents.  Of the 24 000, 65 were left at the hospital. 

Dr G.G. Jacobs:  Why is that? 
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Dr E. CONSTABLE:  For a whole lot of reasons. 

Dr G.G. Jacobs:  Give us some examples. 

Dr E. CONSTABLE:  In some cases, there might have been multiple births, and the commissioning parents 
have taken one and left one behind.  They may have changed their minds.  The baby may have had a disability 
that they just could not cope with and they left the baby behind.  Disability is probably the main reason, but it is 
still very few.  I think it is interesting as a backdrop to understand this. 

One other piece of information is really important; that is, a study done in England of children separated from 
their biological parents at birth who were studied in their teen years.  Those children, when they discover they 
have a family and siblings, are often very angry that they were separated at birth in that way.  There have been 
some instances of multiple births in surrogacy in which only one baby was taken and the other one was put up 
for adoption.  Those children are often very angry that they have not grown up with their siblings and known 
their biological parents as they have grown up.  All these things are really interesting, and one would hope that 
the court would look into this sort of information, as well as the judge.  I think we are asking the judge to be 
Solomon in some cases, but that is the way it is.  It is not a decision that I would like to make for two people. 

Mr T.G. STEPHENS:  I am fascinated by the information that has been provided to the house by the member 
for Churchlands.  I find that to be some of the most compelling argumentation that has been put before the house 
in support of the earlier propositions for why we should abandon this whole bill.  I think it highlights and 
demonstrates the brave new world that we are embracing here.  It creates those sets of circumstances that have 
just been described to us now, at first-hand experience, about the commodification - I use the word again - of 
children.  I think it is the concept of children being created as property, so that once having been created and 
birth having occurred, parents then think that they have some property rights, and they can either pick up their 
property or otherwise. 

Dr E. Constable:  It is very rare. 

Mr T.G. STEPHENS:  It might be rare, but, for me, I think that the information that the member for 
Churchlands provided to the house should be the sort of information that would have members of the house, in 
consideration in detail, immediately up stumps, desist, report progress and cancel further consideration of the 
legislation. 

Dr E. Constable:  People have entered into these arrangements for centuries. 

Mr T.G. STEPHENS:  I think what is different here is that we are opening up - 

Dr E. Constable:  So we let it happen without a legal framework.  I think we would be much better off having a 
legal framework. 

Mr T.G. STEPHENS:  What we are doing is opening up that area for the use of artificial reproductive 
technology for these arrangements, which was previously specifically proscribed, and it was proscribed and 
prevented for good reasons.  In 1992, when the legislation was put in place, it was basically argued that all these 
surrogacy arrangements create a whole set of complex circumstances that in the end commodify children, and 
the children created are considered to be some sort of property, which is not what the human act of reproduction 
is about.  In the end, the creation of children is about new lives, and ultimately their interests should be best 
protected, rather than the preoccupation being with needy parents.  Those needy parents, as the house has heard, 
can be really desperate, but that does not necessarily make them the best parents for the life that has been 
created.  I continue to oppose the amendment and support the clause as it stands. 

Mr M.J. BIRNEY:  I will speak for about 30 seconds.  I will deal again with the member for Central 
Kimberley-Pilbara’s comments.  The member appears to be a bit of an idealist.  The problem with idealists is 
that they tend to not be rational or logical.  The member said that we should just throw this bill out.  Of course, 
that ignores the fact - it is a fact - that people are entering into surrogacy arrangements every single day, and they 
have no legal framework under which to enter into those arrangements.  Therefore, frequently their lives are 
being ripped apart because of arguments and differences of opinion between the two parties.  The member may 
not like surrogacy, and I totally respect his decision to not be comfortable with surrogacy as an option.  
However, he needs to recognise that it is there and it happens, and it happens currently with no legal framework.  
Therefore, we are simply providing a set of parameters - a set of rules, if one likes -  

Mr T.G. Stephens:  You are opening up the opportunity for surrogacy to be done with human reproductive 
technology.  That is the difference. 
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Mr M.J. BIRNEY:  We are stopping people’s lives from being ripped apart.  Currently, if the birth mother says 
that she wants to keep the child, the arranging mother has her life ripped out from under her.  Therefore, we are 
simply providing a set of rules - a template, if one likes - for those arrangements to be carried out.  The 
member’s previous argument was also flawed.  That came to the surface when I asked him, “What will happen 
when a judge has two perfectly good mothers in front of him?  Which one will he choose?” and he said, “We’ll 
leave that to the judge.”  I say to the member that that is not the court’s job.  That is our job.  We occupy our 
seats in this place to make those decisions.  We cannot allow a judge who finds two perfectly good people 
standing before him to toss a coin as to which one he thinks would be better.  That is our decision.  We have to 
be answerable to the community.  We are elected every four years.  That is why I put forward this amendment; 
that is, to give the judge some certainty.  I certainly hope that most members will support the amendment.  It 
appears that they will, and it appears that my friend will stand again with another illogical, irrational argument. 

Mr T.G. STEPHENS:  The member can make those points if he likes.  I just do not accept a single point that he 
makes in that process.  Apart from anything else he does, he shows that he does not understand what he is doing 
with the legislation.  Firstly, this bill is not simply regulating what currently happens.  It is actually creating the 
opportunity for new things to happen; that is, for human reproductive technology to be available for surrogacy, 
which it currently is not legal to do in this state.  It is illegal.  It was made illegal in 1992.  It was prevented and 
barred in a bill that I supported and a statute that is in effect, which I happen to think made sense when we put it 
in place.  That is the difference, firstly.  Secondly, the whole business that the member argues that somehow or 
other we, as legislators, can legislate to reduce or diminish the right of the new life and put that beneath the 
rights of the complex range of parties who are now coming into the equation as a result of the bill that is to be 
advanced here is a value judgement that Parliament is taking on the basis of the member’s recommendation.  I 
fundamentally disagree with it.  It is a wrong value judgement.  Every day in this Parliament with every piece of 
legislation, whether it is a budget bill or an industrial relations bill, we take value judgements and put them into 
law.  Every decision we take is a choice: an ethical decision or a moral decision - a judgement call.  If the 
Parliament adopts the member’s view, it is adopting a wrong set of values that diminishes the rights of the child 
and directs a court to take on board the rights of a set of parents in the complex new world that is now being 
made legal.  All I am saying to the chamber is that such a decision - which is being advocated by the member - is 
a wrong decision.  In my view it is not the best ethical proposition that should be embraced by Parliament to 
support what I think has been the previous legal position in reference to human reproductive technology, which 
is that the best interests of the child are what we should be on about here and not creating new sets of rights for 
needy parents, commissioning parents or any other person in the equation other than looking to the primacy of 
the rights of the new life.  That is my view and members can call me illogical or an idealist who, therefore, 
cannot be logical.  I do not accept that.  Idealism on these principles of law has a much better set of logic and a 
longer tradition of logic.  There are centuries of logic behind the proposition I put to the chamber.  It is the view 
that, with the creation of life, it is the new life that has the primary right.  If anything, parents simply incur 
responsibilities.  The life is something that is entrusted to the parents, and not something they have the 
opportunity to dispose of or deal with in a way that is being suggested in the member’s contribution and by his 
amendment. 

Ms S.E. WALKER:  I do not even know what clause we are on!  I have been listening to the debate.  I wanted 
to remind the member from the place with the very long name - 

Mr T.G. Stephens:  Where all the money comes from. 

Ms S.E. WALKER:  The member lives in Subiaco, which is in my electorate.  I agree with him on that! 

Member for Central Kimberley-Pilbara, we have an act of Parliament - I have raised this before in debate - that 
stipulates that when people use the IVF system, the parents going through the procedure - 

Mr R.F. Johnson interjected. 

Ms S.E. WALKER:  I am sorry, member for Hillarys; I am trying to remember something and I have not got it 
in front of me.  It is stipulated with certainty who the parents are.  The member must have voted for that bill 
because it states that, irrespective of who the father is - whose sperm it is - the person who is going to be the 
parent is the father.  The member must have voted for that; otherwise, he must have been away.  We have that in 
one act.  That is why I have difficulty with this bill.  Unless it has been changed, this is all about uncertainty.  If a 
couple use IVF to get a baby, and the wife is implanted with the sperm of a donor, the legislation states that the 
father is the husband. 

Mr R.F. Johnson:  Not the sperm donor. 

Ms S.E. WALKER:  Yes.  I thank the member for Hillarys.  They do not have to go to court after the woman 
has had the baby.  The sperm donor does not turn up with the other father to say who the best father is.  I am 
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countering the member’s argument.  I am not sure whether that still has to happen in the bill or whether the 
minister has created some certainty.  Unless we create certainty with this bill as to who the parents are, we will 
just create a nightmare.  I have said that before.  I like the American way. 

Mr M.P. WHITELY:  I think the member for Nedlands has made a valuable contribution in that the more 
uncertain we leave it, the less it serves the best interests of the child because we give less clarity to the people 
entering into the arrangement.  The member for Central Kimberley-Pilbara should read the whole of clause 13, 
including the amendment.  Clause 13 starts by stating that the paramount consideration is the best interests of the 
child.  The amendment goes on to state that that is presumed to be that the child goes with the arranged parents 
unless there is evidence to the contrary.  The paramount consideration still remains the best interests of the child.  
If the surrogate mother or anybody else can show that that does not serve the best interests of the child, there is 
then a degree of certainty that is currently not there.  That suits the child far more than leaving it open and 
murky. 

The other point I make is that with such an uncertain situation - I think the member for Kalgoorlie got it slightly 
wrong - we are not, in fact, taking the decision away from the judge; we are not saying that it is our decision 
being made in this place, but we are giving some sort of guidance.  We are saying that, all other things being 
equal, let the arrangement stand.  We are giving some guidance to the judge but we are not taking the role of 
saying what is in the best interests of the child because that discretion is to be left in every case.  I think the 
member for Kalgoorlie was a little bit too strong with his language.  What we are in fact providing is guidance to 
a judge so that we consider that, all other things being equal, the arranged parents - who in 70 per cent of cases 
will be the genetic parents - should be the parents of the child.  I think that the certainty or guidance we are 
delivering is motivated by the best interests of the child and not by some sort of right given to parents where they 
can view the child as a commodity.  It is because I think it is in the best interests of the child that I support it. 

Mr R.F. JOHNSON:  I was not going to speak on this amendment but, on hearing comments from some other 
members, I feel compelled.  When we were last dealing with this bill in consideration in detail last week, I 
wanted to make it quite clear that I felt that it was paramount the biological parents - we keep talking about 
arranged parents - of the child who is being carried by a surrogate mother have as much certainty as we can 
possibly offer them so that, at the end of the day, when the child is born, it will go home with them.  The 
minister has said that the amendment will mean that it will be left to the judge, who will have discretion to make 
a decision and that decision should be in the best interests of the child.   

Mr J.A. McGinty:  This amendment effectively raises a presumption that it is in favour of the child going with 
the arranged parents.   

Mr R.F. JOHNSON:  That is why I must say that I support this amendment.  I will tell the minister why.  I do 
not have the same faith in judges that some of my colleagues have, because judges are human beings, in the 
same way as every member in this chamber.  I have seen some appalling decisions by judges over many years, 
probably more years than many members in this chamber have lived.  Judges do not always get it right; in fact, 
they sometimes get it disastrously wrong.  They are individuals, human and fallible.  The more direction that this 
legislation gives to a judge, the more difficult it will make it for some judge to make a decision simply on a 
whim that is contrary to what we in this chamber want to see; that is, that the child will go to the biological 
parents.  I say once more, and this is the last time I will say it of this amendment, the worst thing in the world for 
two biological parents to be faced with is to know that the surrogate mother has decided that she wants to keep 
the baby when it is born and that they will have to go through life knowing that their biological child, which they 
could not have, is with another human being who is not the child’s natural mother.   

Dr E. Constable:  They also have to pay all reasonable expenses.   

Mr R.F. JOHNSON:  Exactly, and I raise the fact that there is no guarantee that even if some judge were loopy 
enough to give the child to the surrogate mother rather than the biological parents for a reason that most 
reasonable human beings would question, the biological parents would not even get their money back.  They 
would lose their child, which would be the worst thing in the world for them, and then, to rub salt in the wound, 
they would not even get the money back that they had paid for all reasonable expenses, including any lost wages, 
which could amount to thousand of dollars.  The money aspect is really a minor point.  The major point is that 
the biological parents are with whom that child should be in 99.9 recurring per cent of cases.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 14:  Terms used in the Part -  
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Dr E. CONSTABLE:  I just want a little bit of clarification on one point, and that is the definition of “birth 
parents”.  We had the term “birth mother” earlier on and now we have the term “birth parents”.  I am curious 
about the plural.  Presumably this refers to the surrogate mother and her partner.  Does it mean that we now have 
a new person entering the scene, as it were?  Does it mean that the partner of the birth mother has his name 
appearing on the birth certificate? 

Mr J.A. McGinty:  Yes, the partner of a woman who gives birth is deemed by law to be the father.  What will 
appear on the birth certificate at birth is the name of the birth mother and her partner.   

Dr E. CONSTABLE:  That is even more reason for a close scrutiny of the Victorian Law Reform Commission 
report to try to change this so that, in my view, there is an arrangement for the birth certificate to be only in the 
name of the arranged parents.  Anyway, that is another issue, but I find it quite peculiar that now we have this 
new person entering who has not been involved before.  I can understand that it is required by law, but it does 
not fit with my view of what a surrogacy arrangement is about; it is just an extraneous factor coming into it.  

Mr J.A. McGinty:  May I explain a little bit of the origin of it?  The Artificial Conception Act, under which 
someone goes to a sperm bank or sperm donor place, provides that even though the law knows that the partner of 
the woman who gives birth did not give the genetic material, he is still deemed to be the father.  The same sort of 
provision applies with the Family Law Act.   

Dr E. CONSTABLE:  Would the partner of the birth mother sign the approved plan? 

Mr J.A. McGinty:  Yes, he would. 

Dr E. CONSTABLE:  Usually, four people would be signing that plan - the arranged parents, the birth mother 
and her partner. 

Mr J.A. McGinty:  Yes. 

Dr E. CONSTABLE:  If she does not have a partner, three people would sign it. 

Mr J.A. McGinty:  Yes.   

Clause put and passed. 

Clause 15:  Circumstances for seeking parentage order -  

Dr E. CONSTABLE:  I am again just seeking some clarification and explanation for the record.  The first part 
of this clause has a residency requirement, which I find quite interesting.  Again, from my discussions in the 
United States, I know that they have people from other states and overseas involved in those surrogacy 
arrangements.  Will the minister explain to the house, so that it is on the record, why we are imposing a 
residency requirement?  I am not saying that I disagree with it but I think it needs to be explained.   

Mr J.A. McGinty:  The simple reason is that we are legislating here for people in Western Australia.  It might 
be a bit parochial, but it is to do away with people shopping around different jurisdictions when deciding where 
to have their baby.  It is not something I feel passionately about whatsoever.  If the member thinks that it is 
superfluous -  

Dr E. CONSTABLE:  When the minister says “shopping around”, I thought there was legislation in only one 
other jurisdiction, which is the Australian Capital Territory.  Is that correct? 

Mr J.A. McGinty:  Where there is no legislation people can use the facility because there is no prohibition; for 
example, in New South Wales. 

Dr E. CONSTABLE:  Will the minister define “residency”?  How long would somebody have to be resident in 
Western Australia before being able to enter into arrangements?   

Mr J.A. McGinty:  I am told it is not precise, but the court would take into account a number of factors as to 
whether in its mind it would be where the person would normally reside.   

Dr E. CONSTABLE:  Could someone living in New South Wales decide to come and live in Western Australia 
for 18 months or two years and then return to New South Wales? 

Mr J.A. McGinty:  Yes. 

Dr E. CONSTABLE:  I plucked that time frame out of the air.  It would be possible for residents of New South 
Wales to say that Western Australia has those laws and that they will relocate for that purpose, work here, live 
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here and set up house here for the duration of that time and then, when the birth certificate is finally in their 
names, return to New South Wales. 

Mr J.A. McGinty:  Yes.  I must say that I am not all that fussed about the residency requirement.  I do not think 
it adds anything to our provision. 

Dr E. CONSTABLE:  It is there, so we need to understand why it is there and what it means.  I do not think it is 
necessary either, but I will not argue with its being there.  Paragraph (b)(ii) reads - 

one of the arranged parents, or the arranged parent if there is only one, is an eligible person. 

This is to do with the Human Reproductive Technology Act.  When I was reading this clause, I could not quite 
understand it.  I thought an eligible person could only be a woman.  Could the minister explain the circumstances 
where an “eligible person” could be a man in a surrogacy arrangement under paragraph (b)(ii)? 

Mr J.A. McGINTY:  Where a couple are infertile because of the male’s sperm being the problem, they do not 
need to use surrogacy because the woman is capable of carrying a child herself.  I think that is the answer to the 
member’s question.  They do have access to IVF to overcome the male infertility problem. 

Dr E. Constable:  I am still not sure who an eligible person is. 

Mr J.A. McGINTY:  An eligible person and an eligible couple are the same thing.  One is a couple and one is a 
person but they are still the same thing. 

Dr E. Constable:  You still have not answered my query.  I understood what you just said.  An eligible person 
can only be a woman.  Is that not right? 

Mr J.A. McGINTY:  Yes. 

Dr E. Constable:  That is all I was asking you.  Paragraph (b)(ii) refers to “one of the arranged parents”, which 
can only be the female, I think.   

Mr J.A. McGINTY:  Yes, I think that is right. 

Dr E. Constable:  Why is it written like this?  

Mr J.A. McGINTY:  It is written this way so that the ability to take advantage of surrogacy is linked back to 
eligibility for access to in-vitro fertilisation.   

Dr E. Constable:  Why doesn’t it just say the mother is an eligible person?  Why doesn’t it refer to one of the 
arranged parents, because it can only be the mother?   

Mr J.A. McGINTY:  If a person satisfies the requirements to access IVF, he or she is an eligible person, which 
relates to, if I can loosely term it, medical infertility.  That is the criterion that is applied.  A person needs to be 
eligible for IVF in order to access - 

Dr E. Constable:  I do not think you understand what I am asking but I will not bother pushing it now.  I will 
talk to the minister later.  It has been presented in a very cumbersome way and is, in a funny way, misleading. 

Mr J.A. McGINTY:  I hope it is not, because the intention is to tie the eligibility back to - 

Dr E. Constable:  The mother.  It has to be the mother. 

Mr J.A. McGINTY:  It is tying medical infertility back to eligibility for IVF access.   

Dr E. Constable:  Yes, I understand that.  It is not that I don’t understand it.  I do not understand why it is 
written this way: “one of the arranged parents, or the arranged parent if there is only one, is an eligible person.”  
It can only be a woman.  I think that the minister has confirmed that. 

Mr J.A. McGINTY:  The member is right.  It is written in that way for the reason that I have given. 

Mr G.M. CASTRILLI:  I refer to clause 15(1)(a) regarding arranged parents residing in Western Australia.  For 
my clarification, are “arranged parents who reside in Western Australia” Australian citizens, or might they be 
residing in Western Australia under a visa or temporary visa?  If they are in Western Australia under a temporary 
visa and they decide to leave Western Australia and go back to wherever, the whole force of the bill will not 
have any effect at all.  Does the bill prevent arranged parents from being eligible to reside in Western Australia, 
and does it relate only to Australian citizens?  Does the Minister for Health understand where I am coming from?  
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If the arranged parents are temporary residents and they decide to leave Western Australia, I assume that the 
rights of the child and the court cases will not have any bearing whatsoever. 

Mr J.A. McGINTY:  I am not sure whether the member for Bunbury was here when I made this point earlier.  
Frankly, I am not fussed about this particular provision because we are all Australians.  I am not particularly 
keen on this provision because it is similar to the way that Senator Conroy had to leave Victoria to go to New 
South Wales, where he does not usually reside.  Nonetheless, it is in the legislation and nobody has moved to 
delete it.  The test is simply whether a person is a resident.  We would look at the usual things.  If someone had 
just flown into Australia the day before and booked into a hotel, he would not be considered a resident. 

Mr G.M. Castrilli:  But if a person gets a temporary visa - 

Mr J.A. McGINTY:  Someone can be a resident without being an Australian citizen. 

Mr G.M. Castrilli:  Someone could leave the country a week or a month afterwards.  Therefore, the full weight 
of the bill would have no impact or effect on anybody. 

Mr J.A. McGINTY:  The test is whether the person is a resident.  There is no need to be an Australian citizen 
and there is no need to have resided in Australia for years.  However, someone cannot simply fly in for the 
procedure and then depart. 

Mr G.M. Castrilli:  A person could if he was granted permanent residency under a temporary visa class. 

Mr J.A. McGINTY:  A person certainly could do that, but that person would be here for some time.  This 
provision deals with people who seek to fly in for the procedure and then fly back. 

Mr G.M. Castrilli:  The minister has confirmed that anyone can come here from overseas on a temporary visa, 
reside in Western Australia for a length of time, become an arranged parent and then leave Western Australia 
and go back to whichever country, and there is nothing much anyone can do about it. 

Mr J.A. McGINTY:  That is pretty much right.  There is no requirement that a person be a permanent resident. 

Mr T.G. STEPHENS:  I refer to the earlier debate between the member for Churchlands and the Minister for 
Health regarding clause 15(1)(b)(ii), which states - 

one of the arranged parents, or the arranged parent if there is only one, is an eligible person. 

That clause can be read only in light of clause 3.  On reading that, it is clear that it is a reference to either a male 
or female parent to be given consideration at clause 15.  I think that the member for Churchlands is misleading 
the Minister for Health and anyone else who is following the debate by saying that only one person will get the 
opportunity for lodging an application under this part.  Nothing hangs on it.  The member for Churchlands’ 
argument would lead anyone who is following the debate down the wrong path.  Proposed section 15(2) contains 
a reference to section 23(1) of the Human Reproductive Technology Act.  What is section 23(2) of that act? 

Mr J.A. McGINTY:  There is a fairly simple answer to that.  At the moment section 23 of the Human 
Reproductive Technology Act is one clause.  Members will see further on in this Surrogacy Bill on page 29 the 
intention to insert a new subsection (2), which will amend the Human Reproduction Technology Act and would 
mean that section 23 of the legislation would be in two subclauses. 

Dr G.G. JACOBS:  Like the member for Churchlands, I still would like to explore clause 15(1)(b)(ii).  Would I 
be able to contribute a sperm, get a donated egg, implant that into a surrogate and then be an eligible person to be 
the sole parent of that child? 

Mr J.A. McGinty:  No. 

Dr G.G. JACOBS:  That is not what this is all about? 

Mr J.A. McGinty:  No; it does not allow that. 

Clause put and passed. 
Debate adjourned, on motion by Mr J.A. McGinty (Minister for Health). 

House adjourned at 10.41 pm 
__________ 

 
 


